Doris Beaver’s

EYE ON GILPIN COUNTY . . .

Part II:  Honest Services Fraud – May 25, 2009.  Confidence in government, both federal and local, is probably at its lowest ever in this writer’s adult lifetime.  Those in charge at entities such as Freddie Mac, Fannie Mae, the mortgage lenders, the bankers and government regulatory agencies such as the Securities and Exchange Commission – all had a part in bringing this country’s economy to its knees.  ALL those involved betrayed the public trust.

Trust is a funny thing, and that is not meant quite like it sounds at first glance, but trust and its impact on our daily lives goes practically unrecognized by ordinary citizens.


Despite the lack of that recognition by ordinary citizens, trust has long been recognized by scholars for the impact it has.  Robert Putnam uses the terms “thick trust” and “thin trust” in Bowling Alone:  The Collapse and Revival of American Community.”  “Thick trust” is that found in personal relations, and “thin trust” is the type that “extends the radius of trust beyond the roster of people whom we can know personally.”


In Law & Trust, Larry E. Ribstsein defines trust in two ways:  1) “a decision by one person to give power over his person or property to another in exchange for a return promise; and 2) the special sense of reliance on one who is not subject to costly constraints and does not take into account the risk of breach.”  

Ribstein’s definitions are probably the more appropriate for this edition on Honest Services Fraud and public servants, but the subject of trust warrants its very own treatise sometime down the road.  


Last week’s edition of Honest Services Fraud referred to the case of Republican Senator Ted Stevens of Alaska.  The Stevens case was dismissed when federal prosecutors “discovered” they had failed to produce documents to Stevens’ defense attorneys that disputed the testimony of the chief witness for the prosecution and undercut the case against Stevens.  


Conduct by federal prosecutors in the Stevens case was found to be so egregious, U. S. District Judge Emmet Sullivan demanded of the Justice Department’s Public Integrity Section lawyers, “How does the court have any confidence that the Public Integrity Section has any integrity?”

In a 1999 report, a National Academy of Public Administration panel made this statement about what it views as a serious problem in today’s society:  “The very high levels and deep resilience of civic distrust in recent decades do not appear to this panel to be routine or benign.”  The report concluded with this statement:  “For many Americans, government is a large and distant entity from which they feel disconnected and disaffected.  Americans love their country and its Constitution, but many do not like and do not trust their government.”  


So what constitutes Honest Services Fraud?  In a case brought before the U.S. Supreme Court, a Petition for Writ of Certiorari was denied on the basis that the mail fraud statute “did not refer to the intangible right of the citizenry to good government,” that the mail fraud statute clearly protected property rights.  The consequence of that ruling invalidated a theory that “by depriving citizens of their intangible right to honest and impartial service of government” constituted fraud.  

Justice Scalia dissented, saying he would grant the petition for certiorari and “thereby resolve the current chaos” as to what honest services fraud is.  In part, Justice Scalia stated, “It is simply not fair to prosecute someone for a crime that has not been defined until the judicial decision that sends him to jail.”  


Scalia’s comment raises the question and problem in this writer’s mind.  Should a person be elected to public office if that person has absolutely no inkling as to what ethical conduct is for a public official?  Should there be a litmus test?  In this writer’s opinion, that’s exactly what has gotten us into our present fiasco on the local, state and federal levels.  If an elected official does not have the common sense and intellect to know and understand what public service is about, that it is not for self enrichment, that self-seeking behavior is improper, is it likely that person has the requisite skills and intellect to be a competent public official or do anything more worthwhile than occupy a chair?  

Back in 2006, then assistant director of the Federal Bureau of Investigation Chip Burrus stated, “Public corruption charges are particularly difficult to prosecute, because unlike other crimes, like bank robbery, it must be proven that the politician did wrong and knew he or she was doing wrong.”  Give me a break!  


The cases attempting to define honest services fraud are numerous and the U.S. Circuit Courts throughout the country each handle such cases a little differently, but recognize this common premise:  “Government officials have fiduciary duties to citizens and that citizens have a right to their honest services fulfilling those duties.”  

Mark Twain once said, “The rule is perfect:  in all matters of opinion our adversaries are insane.”
   








Doris Beaver
