Doris Beaver’s

EYE ON GILPIN COUNTY . . .



Part III Honest Services Fraud - June 1, 2009.  Today’s edition will conclude Honest Services Fraud by looking at some specific cases where the theory was used to prosecute politicians.  

Honest services fraud is a complicated theory and perhaps that is why the acts but not the theory receive so little coverage by the mainstream print/on-air media.  


That said, this writer’s research revealed that during the 1970’s, long before Congress enacted Section 1346 (in 1988) that expanded 18 U.S.C. Chapter 63 mail Fraud, courts began recognizing “a fiduciary duty between public servants and the citizenry.”  The court interpreted “fiduciary duty” as requiring government employees to provide “honest services,” further defining honest services as “an intangible right owed to the people.”  That term is one far more familiar no doubt, but to define it as used herein, “intangible rights are rights that are neither pecuniary nor property-based (civil rights, right to privacy, rights to honest government.)”  


The 1970’s saw the theory of honest services develop into an intangible right.  During this time period is when the Public Integrity Section was established within the Department of Justice – yes, that’s the one and the same taken to task by U.S. District Judge Emmett Sullivan in the Senator Ted Stevens case.


In a 1974 Illinois case, United States v. Isaacs, 493 FD.2d 1124 (7th Cir. 1974), former Governor Otto Kerner of Illinois and Director of Revenue Isaacs were involved in a political influence case supporting a horse racing enterprise in exchange for stock in the business.  Although revenue from horse racing actually increased, the Seventh Circuit court found that while there was no tangible loss to the state, it (the state) had “lost the governor’s loyal and honest services.”  

In a case involving the former treasurer of the City of Philadelphia, former bank executives and various other people, the former treasurer exchanged City business for payment and gifts (personal loans, loans for relatives, and even loans to his church, professional game tickets, trips and construction of a deck).  The Eastern District court in Pennsylvania ruled the evidence met the two-pronged test for honest services fraud:  the first prong being bribery (a benefit given in exchange for a particular act or series of acts); and, failure to disclose (a public official accepts benefits which favor the giver of the benefit).  


A Palm Beach County Commissioner, Anthony R. Masilotti, was convicted for public corruption conspiracy.  Masilotti received millions of dollars from a developer after promoting a series of land deals.  Masilotti and his wife were required to forfeit real estate worth approximately $9 million and more than a half million dollars in cash.


In yet another Palm Beach County case, a commissioner was convicted of honest services fraud and sentenced to five years in prison for various acts a court deemed honest services fraud.  The commissioner, Walter H. Newell, failed to disclose his financial interest in the sale of property for a regional water storage project.  In yet another project voted on by the county commission involving the purchase of a waterfront preservation easement for a yacht center, Newell failed to disclose docking his boat at the yacht center for which he owed docking fees of $40,000.00 that were forgiven as his kickback.  


With a subject so “touchy” and sensitive as honest services fraud and its application to public officials, it seems only appropriate to have some real pearls of wisdom from this writer/ordinary citizen.  


In the annotations of the Colorado Revised Statutes, Section 30-11-103, a 1900 case provides this significant precedent referring to powers expressly conferred on a board of county commissioners:  “These powers, it is evident and unquestioned, are to be used in such manner as would best subserve the interests of the citizens of the county of which the county commissioners are simply the representatives.”  Colburn v. Bd. Of Comm’rs., 15 Colo. App. 90, 61 P. 241 (1900).  


A 1911 case sets forth this point:  County commissioners, in order to bind the county, must act collectively as a board.  Robbins v. Hoover, 50 Colo. 610, 115 P. 526 (1911).  


So, here are the pearls of wisdom:

Common sense tells me that if a person gets elected to office or becomes a government employee and must be “enlightened” as to what is proper conduct in both mandated responsibilities but also discretionary matters, that’s pretty much a hopeless situation – a learning curve downright near unattainable, if not demonstrative of a real character flaw (my opinion).

When a political candidate makes a promise meant to get your vote, i.e., having your private driveway snow plowed by the County Road & Bridge Department as Commissioner Whitman did during last year’s campaign, he cannot bind the county to do so.


Would it subserve the interests of citizens of the county to have the Road & Bridge Department equipment and employees tied up plowing snow from private driveways, while neglecting county roads, endangering the lives of citizens and emergency responders?  Remember, citizens calling to complain during the last storm were reminded that the county only has so much equipment and personnel.    
Mark Twain once said, “The rule is perfect:  in all matters of opinion our adversaries are insane.”
   








Doris Beaver
