Doris Beaver’s

EYE ON GILPIN COUNTY  . . .  
The Fraud Continues -- April 6, 2009.  In 2006, I wrote a column on “Ethics and Anti-fraud.”  In light of the “spectacular” revelations of this past year, a revisit to the subject seems more than appropriate, except that now today we must include the United States Government.  After reading this, the reader may be asking “just how long has this been going on?”  
In July of 2002, the Sarbanes-Oxley anti-fraud law was passed and signed by President Bush.  The bill was seen as a quick response to not only the collapse of Enron and WorldCom, but what can only be termed as the looting of several other publicly-held companies.  The bill contained a number of reforms meant to protect not only investors, but ultimately employees and this country.

With all its good intentions, reactive legislation can be a two-edged sword. Governance is not a commonly used term in today’s media, but it means “the action, function or power of government.”  Sarbanes-Oxley was intended as a quick way of combating corporate crime and improving corporate governance – the idea being to put in place internal controls that would, could, should, detect fraudulent activity.  “Self policing” is a more simple description of the intent of the bill.

When laws such as Sarbanes-Oxley are passed, they apply to public corporations, large and small, but also affect private corporations.  The law is long in length and complicated, but it increased accountability of Chief Executive Officers and Chief Financial Officers. Under the law, such corporate officers must personally certify financial reports and disclosure controls and procedures.  That same section of the law (Section 302) also identifies internal fraud as an event that would require disclosure by senior management.

Regardless of internal controls, fraudulent activity must be recognized by CEO’s and CFO’s if it is to be dealt with and Sarbanes-Oxley complied with.  Broadly interpreted, Sarbanes-Oxley’s internal controls cover a wide array of matters, even includes office keys and employee passwords.  Needless to say, compliance with the law’s requirements is expensive and onerous.  That is where the complaints are loud and many.

Congressional auditors are now weighing in on the higher than anticipated costs for compliance with the anti-fraud law.  Small companies are seeking exemption from compliance, claiming the requirements disproportionately affect small companies. Exemption of small companies could mean exemption from compliance for as many as 70% of the companies in this country.

Senator Olympia Snowe of Maine heads the Senate Small Business Committee, and is urging the Securities and Exchange Commission “to adopt clear, unambiguous and practical small-business rules.”

No matter how broad, or how far reaching, or what type of internal controls are put in place, effectuating them is still dependent upon the CEO’s and CFO’s – if they are crooks, excuse me, have larceny in their hearts and are ethically challenged, no amount of internal controls will prevent such debacles as ENRON and WorldCom.

The savings and loan crisis of the 1980’s focused attention on how corporate governance failed, but perhaps the conviction of accounting giant Arthur Anderson for obstruction of justice resulted in the strongest display of outrage by the public. Congress was inundated with demands from constituents to do something about such blatant fraudulent activity.  Accounting irregularities surfaced at several other large corporations during the following months.

Anti-fraud legislation became the hot topic and resulted in the Sarbanes-Oxley law, signed July 30, 2002.  The law is referred to as one of the strongest anti-crime laws ever passed in the history of the United States.  It covers wrongdoing from altering financial statements to misleading auditors and harassment of whistleblowers. Corporate governance evolved and brought to the forefront of the board room, risks never imagined before: rogue offices and officers, out-of-control corporate entrepreneurs, inflated financial statements and undisclosed business conflicts.

Government is no less innocent for failure to plan long term. Hurricane Katrina is a prime example of how failure to plan can lead to serious disruption of not only business continuity, but a city itself.  The hurricane revealed the horrendous lack of responsibility by government officials in numerous areas, if not outright malfeasance in office, for decades.

Unheard of before Sarbanes-Oxley was business continuity, a concept that became a part of compliance with the law.  Is it the ethical responsibility of those in charge to plan for the long term?  The Sarbanes-Oxley law specifically spells out the requirements for compliance with business continuity.  Manufacturers have started requiring suppliers to provide plans for dealing with business interruptions, and making such a critical issue in contract negotiations.

It will be interesting to see if or how the law affects unfunded pension funds. Is the failure of corporations to fund pension funds any less fraudulent than lack of planning for business continuity?  
At the “root” of corruption is the inability of those in charge to act in an ethical manner, plain and simple.  Webster actually has a plain and simple definition for ethical: “Conforming to professional standards of conduct,” while Random defines ethical as “Conforming to right principles of conduct as accepted by a specific profession.”

“Ethics” is defined as “The study and philosophy of human conduct, with emphasis on the determination of right and wrong.”  Somewhere along the way, morals come into the ethics and being ethical, but that’s for another time.

President Bush made several pledges about what the American people could expect of his administration – the most memorable was to run the most ethical administration in history.  Yet, the Abramoff scandal took place at full speed during the Bush administration.  Then, Vice President Cheney’s aide, I. Lewis Libby, was indicted for perjury, obstruction of justice and lying to the FBI, after allegedly leaking classified information about a CIA agent.

Even when lives are at stake, the dollars still control.  In Japan, an architect admitted to willingly falsifying information by using fake earthquake resistance data as a way of cutting construction costs.  The cost cutting involved insufficient steel reinforcement in building support columns which places the buildings at risk in even moderate earthquakes.  As of December, 2005, 60 out of more than 200 hotels designed by that architect (who faces criminal charges) will have to be demolished by the Japanese government.  Concern spread throughout Japan that thousands of buildings will have to be demolished by the Japanese government.  Angry residents are now placing blame on the government for allowing such to happen – it could not have happened without public officials “letting things pass under their nose.”

What has happened along the way that grown adults must be taught about ethics, and conducting their professional lives in an ethical manner?  


This writer cannot find words that can be printed to describe how ordinary citizens feel about our own government’s actions and complacency in what this country has been hit with during the last year.  

Our government failed in its legal obligations to the American people in allowing the Fannie Mae and Freddie Mac scandal – all in the zeal to make loans to people who could not afford them.  As runaway foreclosures swept across the country, our government was apparently asleep at the wheel, oblivious of the train wreck happening before its very eyes (or intentionally ignoring it).
Throughout the country, entire neighborhoods and communities have been destroyed as foreclosed vacant properties are vandalized and gutted, leaving toxic assets of no value on the lenders’ books.  A program of paying principal only for a period of time would have been far better than the destructive path of foreclosure.  

Madoff’s Ponzi scheme could not have taken place without the Securities and Exchange Commission’s complicity and outright failure/refusal to enforce regulations.

Campaigning last year provided an up-close and personal picture of just how many empty homes there are here in Gilpin County.  Is the County better off?  Certainly not!

It is disconcerting to this writer to review the research from that column in 2006, and looking back over the past year.  Of course, revisiting that pledge of former President George W. Bush, the one about “running the most ethical administration in history” – that’s difficult to do when one doesn’t seem to know the meaning of ethical.  That old cliché comes to mind, the one about “you don’t know just how much you don’t know.”  
Corporate America and the government of America have failed miserably in their ethical and fiduciary obligations to the citizens of America.  Wouldn’t it be nice if we could send our government to prison for ten to twenty or maybe for life!  

Reams can be written on this subject, but, ask yourself, is it any less unethical or corrupt because the United States Government or your local government is the perpetrator?  
Mark Twain once said:  “The rule is perfect, in all maters of opinion, our adversaries are insane.”
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